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l. Introduction.

European Union law, directly applicable by the national courts of the Member
States, prohibits agreements in restraint of trade and abuses of dominant position.
Although private antitrust actions for damages have traditionally played a very limited
role in the enforcement of the Community competition rules, in recent years
developments at the European Union level have facilitated the bringing of damages
claims and, additionally, certain reforms of the Member States’ legal systems have made
private antitrust suits more attractive. This article provides an overview of the European
Union’s antitrust rules, reviews recent milestones in the development of private antitrust
enforcement in Europe, and discusses certain features of the national legal systems of
four key European jurisdictions — the United Kingdom, Germany, France, and Spain —
that are likely to have a significant impact on the development of this area.

1. Substantive Antitrust Law Principles in the European Union.

Articles 81 and 82 of the Treaty Establishing the European Community® contain
the basic competition rules applicable in the European Union. Article 81(1) prohibits
agreements between undertakings which may affect trade between Member States and
which have as their object or effect the prevention, restriction, or distortion of

competition within the European Union. Article 82 of the EC Treaty prohibits the abuse
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by one or more undertakings of a dominant position within the common market. These
provisions are similar in substance to their counterparts in the United States, Sections 1
and 2 of the Sherman Act.?

Avrticles 81 and 82 are enforceable by the national courts of the Member States.
As the European Court of Justice has recognized, “any individual can rely on a breach of
[Article 81(1)] of the Treaty before a national court.”® This is subject to the caveat that
Articles 81 and 82 apply only to agreements or abusive practices that are “capable of
affecting trade” between the Member States.* Where the requirement of effect on intra-
Community trade is not satisfied, the courts of the Member States will apply their
national competition laws, which are generally patterned after Articles 81 and 82.°

I11.  The Development of Private Antitrust Enforcement in the European Union.

In Europe, the antitrust laws have traditionally been primarily enforced by the
Community bodies.® In this regard, in recent years the European Commission has “put
greater priority on the fight against cartels,” and is currently “further sharpening [its]
tools in this area.”’ Indeed, in 2007 alone, the Commission imposed fines in excess of €

3.3 hillion for cartel infringements, and this year it has imposed fines totaling € 887.3
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million for cartel violations.® On the other hand, in the Member States private actions for
damages for the infringement of Articles 81 and 82 have been extremely limited, and
there is “little evidence that consumers and business customers are fully exercising their

right to damages for harm.”®

In contrast, private enforcement has always played a key
role in the antitrust system of the United States.*

Notwithstanding this history of limited private enforcement, recently there have
been a number of significant developments in the European Union aiming at facilitating
the bringing of private damages actions for violations of Community competition law.
As noted above, the European Court of Justice expressly recognized in Courage and
Manfredi that individuals can claim compensation for harm caused by an agreement or
practice prohibited under Article 81 of the EC Treaty.* Further, the Council of the
European Union explicitly stated that the resolution of damages claims by national courts
is essential to the application of the antitrust laws.*?

In addition, the Commission issued a Green Paper, identifying the main obstacles
in the Member States to the effective operation of damages actions for violations of the
Community competition rules, and setting out different options for solving these

problems and facilitating private antitrust actions.® Last year, the European Parliament

adopted a non-legislative resolution, agreeing with the Commission that damages actions
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should be facilitated.™* Most recently, the Commission published a White Paper, setting
out concrete recommendations aimed at creating an effective private enforcement system
in Europe.™

In addition to these developments at the Community level, the national courts and
legal systems of the Member States also have an essential role in the private enforcement
of Articles 81 and 82 of the EC Treaty. National courts are responsible for administering
private antitrust actions. Further, “it is for the domestic legal system of each Member
State to prescribe the detailed rules governing the exercise” of the right to claim damages
for infringements of the competition laws.*® This article will focus on certain features
and developments of the English, German, French, and Spanish legal systems that are
bound to have a significant impact on the strengthening of private antitrust enforcement
in these Member States.

V. Courts Competent to Hear Competition Cases.

The courts of a Member State have jurisdiction over antitrust cases when any of
the following conditions are satisfied: (i) the defendant is domiciled in that country, (ii)
the harmful event occurred there, or (iii) any one of a number of defendants is domiciled
in the Member State and the claims at issue “are so closely connected that it is expedient
to hear and determine them together.”*” See Provimi Ltd v. Aventis Animal Nutrition SA

(a German company could bring an action in England against both English and foreign
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members of the vitamins cartel, even though the plaintiff had not purchased any vitamins
from the English defendants).*®

Importantly, all of the Member States considered here have recently made
significant reforms with respect to the competence of courts to hear private antitrust
matters, by assigning responsibility over these cases to a limited number of specialized
courts.

In England, the Civil Procedure Rules were amended to provide for the transfer of
competition law cases to the Chancery Division of the High Court or to the Commercial
Court.® Moreover, the Enterprise Act 2002 introduced the possibility of bringing claims
for damages arising out of infringements of competition law before the Competition
Appeal Tribunal, a specialized court, in cases where an infringement decision has been
adopted by the Office of Fair Trading or the European Commission.?

In Germany, panels for commercial matters within the district courts are
competent to hear civil actions concerning the application of the national and Community

antitrust laws.%

Most federal states have concentrated the jurisdiction for civil antitrust
litigation within a small number of courts, covering several judicial districts, as
authorized by the competition act.”? In addition, the appellate courts have established

cartel divisions to adjudicate these cases.?
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Similarly, the French Commercial Code vested certain civil and commercial
courts, to be determined by decree, with exclusive jurisdiction over antitrust cases,** and
a decree then created 16 courts specialized in competition matters.?

Finally, in Spain, the Mercantile Courts, a newly-created category of civil courts,
have exclusive jurisdiction over civil proceedings relating to the application of the
competition rules.”®

V. Access to the Evidence Necessary to Prove an Antitrust Violation.

In most of the European countries discussed here, the absence of discovery
procedures constitutes one of the major obstacles to antitrust damages actions. An
exception is England, where the Civil Procedure Rules provide for the standard
disclosure by the parties of all documents on which they rely, and of those documents
which adversely affect their own or another party’s case, or which support another party’s
case.?” The court can also order additional specific disclosure.?®

In contrast, German procedural law “does not provide for any pre-trial

discovery,”?

and the court may only order the production of documents to which a party
has made reference in its pleadings.*® However, courts may request the submission of

documents and information from the Federal Cartel Office,®* and victims of criminal and
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administrative offenses — such as an infringement of the competition rules — have a right
to inspect the documents held by the Federal Cartel Office.** In France, a judge may
order the production of relevant documents,® but the request must specify what kinds of
documents are sought.>* Thus, “[t]here is no such instrument as pre-trial discovery under
French procedural rules as it is known in the United States.”®® Likewise, in Spain parties
may request the production of documents which relate to the subject of the proceedings,
but must describe with specificity each document sought,® and therefore “[tJrue
discovery in the common law sense does not exist in Spanish civil litigation
procedure.”®’

The difficulty for a plaintiff to obtain evidence of an alleged antitrust violation is
less pronounced in follow-on actions, where there is a prior decision from the European
Commission or a national competition authority finding an infringement. “[T]he
application of Articles 81 and 82 EC by the Commission in a specific case binds the
national courts when they apply EC competition rules in the same case in parallel with or

subsequent to the Commission.”>®

As a result, in a subsequent civil proceeding for
damages, a claimant can rely on the Commission’s infringement decision as “binding

proof” of the violation.”*® However, if the outcome of a follow-on action depends on the
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validity of the Commission’s decision, the national court should stay its proceedings until
any appeals are resolved by the Community courts.*°

Additionally, in England the courts (and the Competition Appeal Tribunal) are
also bound by the findings of infringements by the Office of Fair Trading, provided that
the time for appeals has expired or that any appeals have been unsuccessful.** Similarly,
in Germany courts are bound by findings of infringement in final decisions by the Federal
Cartel Office (or the competition authorities of other Member States).** In France, courts
are under no obligation to follow an opinion of the Competition Council, but they are
likely to consider it as critical evidence of the existence of an infringement.* The same
is true in Spain, where reports by the National Competition Commission are “not legally
binding on the court, but of persuasive value only.”*

In addition, the national courts “may ask the [European] Commission to transmit
to them information in its possession.”® Although the Commission has an obligation to
transmit information to the courts, it is unclear whether the Commission must grant a
national court access to the information it gathered in the course of an investigation and,
significantly, the Commission “will not transmit to national courts information

voluntarily submitted by a leniency applicant.”*°
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VI. Damages Available for Violations of the Competition Rules.

“[1]t is for the domestic legal system of each Member State to set the criteria for
determining the extent of the damages for harm caused by an agreement or practice
prohibited under Article 81 EC.”*" The courts of the United Kingdom and Germany have
directly considered the issue of calculation of damages in antitrust cases.*®

In Arkin v. Borchard Lines Ltd, an English court noted that the quantification of
loss for breach of Articles 81 or 82 of the EC Treaty would involve starting from the
relevant market as it existed at the commencement of the alleged infringement, and
asking what loss, if any, the defendants’ conduct had as a matter of common sense
directly caused to the plaintiff, which would require a reconstruction of the most likely
market conditions that would have been expected in the absence of an infringement.*’
Similarly, in Crehan v. Inntrepreneur Pub Co CPC, the Court of Appeal held that
plaintiff was entitled to recover the losses actually suffered on the basis of what its
businesses would have sold at reduced prices free of the tie at issue.”® Further, punitive
damages are precluded in antitrust cases in which the defendants have already been fined
by the European Commission.>* Moreover, restitution and an account of profits by the
defendants are not available remedies in antitrust cases; claimants are only entitled to

compensation for losses suffered as a result of the infringement. 2
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In Germany, quantification of damages has been addressed in at least two cartel
cases. In Berliner Transportbeton I, a court of appeal did not consider it sufficient for
damages to be calculated only on the basis of the difference between the cartel price and
the price after abandonment of the cartel, but the Federal Supreme Court reversed and
stated that general experience of commercial life suggests that cartel prices are higher

than those achieved in competition.>®

And, in Vitaminpreise Dortmund, a district court
assessed the damage by focusing mainly on the price difference before and after
abandonment of the cartel.> Punitive damages are forbidden under German law.*

An important issue relating to damages is the availability of the passing-on
defense. There is no detailed analysis of this issue in the case law of the Community
courts. As for the Member States’ laws, the English Court of Appeal recently indicated
that the passing-on defense should be available to antitrust defendants where the plaintiff
has reduced its loss by passing the overcharge to its own downstream customers.*® In
Germany, prior to the recent amendment to the competition act, some courts had taken
the passing-on defense into account.>” However, the statute now provides that, “[i]f a
good or service is purchased at an excessive price, a damage shall not be excluded on

158

account of the resale of the good or service. This provision expressly places the

burden of proof of the defense on the party alleged to have infringed the competition
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rules.®® In France, the case law “is not sufficiently developed at this stage” to permit
reaching a conclusion.®® Similarly, there are no cases in Spain addressing this issue.®*

VII. Rules Concerning the Costs of Litigation.

Cost rules “play an important role as incentives or disincentives for bringing an
action” for infringement of the Community competition rules.®® In particular, the
availability of contingency fees facilitates the prosecution of actions for damages. In
contrast, the application of the “loser pays” principle “can be a decisive disincentive to
bringing an antitrust damages claim.”®®

With respect to contingency fees, English law allows conditional fee
arrangements, pursuant to which the fee payable if the claim is successful “is a basic fee
plus a pre-negotiated percentage ‘success fee’ uplift” of up to 100 per cent of the basic

fee.®

In contrast, in Germany contingency fees have traditionally not been permissible
for litigation.®> However, in March 2007 the German Constitutional Court published a
decision holding that this strict ban on contingency fees was unconstitutional, and
requiring the legislature to amend the statute.®® As a result, a bill revising the prohibition
on contingent fee agreements has been introduced in the German Parliament. Further, in

Germany there are large lawsuit finance companies that may front the costs of litigation —

and pay the opponent’s attorneys’ fees in the event of a loss — in exchange for a
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percentage of the award. In France, contingency fees which represent a supplement to an
attorney’s general fee are permitted, and there is no prohibition against agreeing that the
major part of the fee will be contingent.®” Similarly, in Spain attorneys must charge a
basic fee, but it is possible to also agree to a success fee.®®

As for the application of the “loser pays” principle, in proceedings before the
English courts the losing party is normally ordered to pay the successful party’s costs,
including attorneys’ fees (up to the rates allowable on taxation of costs).®® In Germany,
the losing party has to bear the costs of litigation and, in cases of partial success, costs are
proportionally allocated between the parties. Recoverable costs include the opposing
lawyer’s statutory fees, which will depend on the amount of the claim and the procedural
posture of the case.”® For antitrust cases, however, the court may order a reduction upon
a showing of economic hardship.”* In France, courts have the power to order the losing
party to pay the total or a partial amount of the other side’s attorneys’ fees, as well as
other costs related to the proceeding, and may even decide not to order any
reimbursement.’® Lastly, Spanish courts will order a losing party to pay the litigation
costs of both sides, including attorneys’ fees determined on the basis of the amount
claimed, only when the court rejects all of the party’s contentions (except where the case

raised serious doubts).”
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VIII. Conclusion.

As the Commission’s recent decisions show, anti-competitive practices affect
many industries within the European Union. Indeed, some price-fixing cartels operate
worldwide. For example, major air cargo carriers have been or are under investigation,
and have received heavy fines, for participating in a global price-fixing conspiracy. The
legal developments described in this article have facilitated the bringing of private
antitrust actions in Europe. It can reasonably be expected that, in the next few years,
private enforcement of the Community competition rules will grow substantially in the

national courts of the Member States.
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